scoop and pull the mantrip or had simply asked Deel to get "the"
scoop and pull the mantrip {Tr. 863-864), but Deel himself re-
ferred to the roof bolter as "his" and "my" roof bolter on at
least three occasions (Tr. 125; 173; 175).  Consequently, there
is no reason to doubt Stiltner's testimony to the effect that
Deel had refused to operate the scoop because he did not want
someone else running "my" roof bolter (Tr. 875) .

On the contrary, there are ample grounds for believing that
Deel had made up his mind on the morning of May 7 that he was not
going to do any more alternating between the jobs of scoop opera-
tor and roof-bolter operator.  He had been successful in getting
Stiltner to provide him relief on the previous occasion when he
had refused to perform both the job of running the drill and op-
erating the roof bolter and he was confident that he would be
able to appeal to Turner, the mine committeeman, again on the way
out of the mine to be discharged, and Turner would be able, as he
had on the prior occasion, to persuade Stiltner to put him back
to work as the operator of the roof bolter which, according to
O'Quinn, is the easiest job in the mine.

Supervisor Doing Classified Work

Another of Deel's motives for insisting on operating "his"
roof bolter was that Justice had been hired as a section foreman.
Justice, as a salaried or managerial employee, was apparently
violating union rules by operating the coal drill which is nor-
mally work performed by union employees or hourly workers.  That
issue was a part of Deel's union grievance filed after his dis-
charge on May 7, 1982, but that issue was dropped from the case
before the arbitrator who upheld Deel's discharge under the Wage
Agreement (Arb. Tr. 132-133).  Since Deel agreed to waive that
issue at the arbitration hearing, it is certainly inappropriate
for him to raise that as an issue in this proceeding.

In any event, it is a fact that there were not enough hourly
or union employees at the mine on May 7 to operate all the equip-
ment and Stiltner had no choice but to utilize Justice for the
purpose of operating equipment which is normally operated by
union employees,  Although Deel claimed that he would have been
allowed to operate the roof bolter if Justice had not been pres-
ent on May 7, the evidence does not support that contention be-
cause,- after Deel was discharged on May 7, Randy O'Quinn was
assigned to run a scoop and Justice operated a coal drill by us-
ing the hydraulic power from another scoop.  There were two roof-
bolting machines in the mine and the other crew operated a roof-
bolting machine that day, but Deel's roof bolter was not used at
all {Tr. 801).  Obviously, running the scoop was more important
for producing coal than having O'Quinn operate a second roof
bolter.

Therefore, Deel was incorrect in contending that the only
reason he was asked to run a scoop was that Justice took a job
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